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IN THE COURT OF OMBUDSMAN, ELECTRICITY PUNJAB,

66 KV GRID SUBSTATION, PLOT NO. A-2, INDL. AREA,

PHASE-I, S.A.S. NAGAR, MOHALI.

APPEAL No: 28 / 2016                         Date of Order: 06 / 09 / 2016
M/S. S.S. STEEL INDUSTRY,

TOHRA ROAD,

SIRHIND,

DISTT. FATEHGARH SAHIB..

  ………………..PETITIONER
Account No. LS-K 52-SS01-00056
Through:
Sh. M.R.SINGLA, Authorised Representative
VERSUS
 PUNJAB STATE POWER CORPORATION LIMITED.
                


                    …….….RESPONDENTS

Through
Er. Gurpreetpal Singh,
Senior Executive   Engineer

Operation Division ,

P.S.P.C.L  Sirhind.  .


Petition No. 28 / 2016 dated 12.05.2016 was filed against order dated 18.04.2016 of the Grievances Redressal Forum (Forum) in case No. CG-13 of 2016  deciding that the claim of refund  of Rs. 10,00,000/- (Rs. Ten  lacs) approx. of the petitioner is dismissed as not maintainable.
2.

Arguments, discussions and evidences on record were held on 06.09.2016
3.

Sh. M.R. Singla, Authorized representative, attended the court proceedings on behalf of the petitioner. Er. Gurpreetpal Singh, Senior Executive Engineer / Operation Division, PSPCL, alongwith Er. Davinder Singh AEE / Sub-urban Sub Division, PSPCL, Sirhind   appeared on behalf of the respondent, Punjab State Power Corporation Limited (PSPCL).
4.

Sh. M.R. Singla, the counsel of the petitioner (counsel),   stated that the petitioner is running an Industrial Unit at Village Chanalon (Sirhind), Distt. Fatehgarh Sahib having Account no: LS-K-52-SS01-00056  under the name and style of M/S S.S. Steel Industry with  sanctioned load of 2500  KW  and Contract Demand (CD) of 2500 KVA at 11 KV supply. 
The petitioner applied for  a new  industrial connection for 2500 KVA CD  and as per  demand notice issued by AEE (Suburban) Sub-Division, Sirhind, the petitioner  deposited a sum  of Rs. 34,85,795/- on 25.09.2012 Security  (Works)  on account of cost of estimate for erection of 11 KV independent feeder.   The compliance of Demand Notice was made on 25.09.2012,   but the respondent did not release the connection till 22.11.2014.   The connection was released to the petitioner after a delay of more than two years period which was otherwise supposed to be released within 60 days after the compliance of Demand Notice as per Regulation 6.3 (b) of Supply Code-2007.    The petitioner made all expenditure to set up his industry by taking loans from Banks on which the petitioner is paying hefty amount of interest.   Supply Code – 2007  Regulation 19.7 provides that after the release of connection, the  recoverable amount will be determined by the Licensee within sixty days from the release of connection and excess amount of Security (  Works)   will be refunded in electricity bills.  After repeated requests, the respondents refunded the partial amount of Rs. 2,41,875/- as per detail intimated by the AEE (Suburban) S / Division vide its Memo No. 2218 dated 20.11.2015.   While computing the refund, the respondent has charged  fixed  charges + variable charges, totaling Rs. 32,43,920/- instead of fixed  charges or actual cost which is more and becomes only Rs. 22,58,190/-,  thus the respondents had  illegally charged  excess amount to the tune of Rs. 9,85,730/-         ( Variable charges) .
He contested  that the respondent has admitted that the actual expenditure is Rs. 22,58,190/- for erection of 11 KV independent feeder, which is more than fixed   charges of Rs. 22,50,000/- calculated on per KVA basis.   While computing the chargeable amount, the concerned office has worked out the cost taking fixed   charges per KVA + variable charges and has ignored the actual cost of 11 KV line, whereas it should have been fixed  charges on per KVA basis  or actual cost for erection of 11 KV line whichever is higher, as per Regulation 9.1.1. (i) (b)  of the Supply Code-2007  read with section-46 of the EA-2003.  Thus, Act clearly stipulates that Licensee will be authorized to charge any expenses reasonably incurred in laying any electric line or electric plant for the purpose of giving supply.  “When 100% of the actual cost is payable as per Regulations of Supply Code, then what else can be the reasonable cost beyond that limit”. 


Aggrieved with this, the petitioner filed a Petition no: 67 before the Punjab State Electricity Regulatory Commission (PSERC) on following three issues / grounds;

i)  Against recovery of interest paid on security / ACD (Consumption),

ii) Allowing interest on Security  ( Works)  for the period of delay in releasing the connection beyond 120 days as per Regulation 19.3 (b) and

iii) For refund of security works after adjusting actual expenditure.

The commission decided the petition in the favour of the petitioner for issue No. 1 above and for issue no: (ii) and (iii), the Commission ordered that the petitioner may approach the CGRF (Forum) for redressal of his grievances as per CCHP.   Accordingly, the petitioner filed the case before the Forum as per case no: CG-13 of 2016 for issue no: 3 with the Forum.  But the petitioner could not get any relief.  The Forum while deciding the case has ignored the important Regulations / Electricity Act -2003.  As per Section-46 of the EA-2003, the Licensee is authorized to charge reasonable expenses for giving supply to the applicant.  When fixed  charges on KVA basis or actual cost whichever is higher is allowed to be charged as per Supply Code-2007, and  charging more than this, is un-reasonable in true sense of the EA-2003. 
He further stated that the PSERC has given clear directions that Forum / Ombudsman while deciding the case in case of inconsistency in instructions / Regulations with the EA-2003, the Act will prevail and cases are to be decided by authorities keeping in view the Act, this aspect has been ignored by the Forum, rather relied upon some of the cases decided against by the court of Ombudsman.  Otherwise, there are few similar cases decided in favour of the petitioner’s by the Court of  Ombudsman, those cases has not been quoted by the Forum.  The cases decided in favour are Appeal no: 05 of 2013 of M/S P.R. Alloys and Appeal no: 25 of 2012 of M/S Sewa Kunj Alloys  Pvt. Ltd;
He next submitted that in the petitioner’s case Regulation 9.1.1 ( i)  (b) of the Supply Code-2007 is applicable being load more than 500 KVA.  Regulation 10.2 clearly stipulates that “the Commission will approve standard cost data annually.  The initial estimate for the cost of erecting / augmenting an electric line or electric plant in order to extend supply will be based on these rates”. Thus, it means that approval of standard cost data is only for estimating the amount of Security ( Works)  required to be deposited as per Regulation 9 and is not the final chargeable amount.  Further more, Regulation 19.2 of the Supply Code makes it clear “ that the Licensee will be entitled to require deposit of  Security (works) against expenditure for providing electric line or electric plant as the case may be, which will be estimated by the licensee as per Regulation 9 of these Regulations and communicated to the applicant through a Demand Notice”. 
He next submitted that as per Regulation 19.7 of the Supply Code-2007, after the release of connection, the recoverable amount will be determined by the Licensee within 60 days from the release of connection and the Security (Works) amount in excess to recoverable amount will be refunded in electricity bills.  In case of delay in making adjustment of excess amount, interest is also payable.   After notification of Supply Code- 2007 Regulations on the recovery of charges, number of amendments had been issued by the PSERC to remove ambiguities.  But one thing is important that every change / amendment has been done to bring the Regulations in line / consistency of the Act.  For example, the provision of variable charges for loads above 500 KW / KVA in the cost data was a ambiguity and was a source of disputes since 2008, this ambiguity has been removed in September, 2012 while approving standard cost data. The Commission has given clear directions to the Forum as well as Ombudsman office that in case of inconsistency in regulations with Act, then cases are to be decided in light of the Act.  Similar direction has been given in the order passed by the PSERC in petition no: 65 of 2015,   the relevant extract of direction is reproduced as under:-


“The Ombudsman shall consider the representation of the 
consumers consistent with the provisions of the Act, 
the Rules and Regulations made hereunder or general 
orders   or 
directions given by the Appropriate Government or the Appropriate Commission  in this regard before settling their 
grievances”.

In addition to above,, the PSERC in order of Petition  no: 75 of 2015 has specifically mentioned at page-14   that:


“Moreover, it is an established law that Regulations 
framed by 
the Commission under a Act of the Parliament are 
subordinate legislation and in case of an ambiguity or in-
consistency, the Act shall prevail”.

He prayed that keeping in view the above submissions, the respondent may please be ordered to refund the excess amount of Security (Works) amounting to Rs. 9,85,730/- deposited more than the actual expenditure with interest. 
6.

Er. Gurpreetpal Singh, Senior Executive Engineer, representing the respondents conceded that the petitioner is running an industrial unit at Village Chanalon (Sirhind) Distt. Fatehgarh Sahib under the name of S.S. Steel Industry having Account no: K-52-SS01-00056 under Operation Division, PSPCL, Sirhind.  The petitioner took electricity connection of sanctioned load of 2500 KW and Contract  Demand of 2500 KVA  at 11 KV feeder.  The compliance of the Demand Notice was made by the petitioner  by depositing a sum of Rs. 34,85,795/- as a cost of estimate on 25.09.2012 and Test   Report was submitted on 24.12.2012.   But there was no delay in release of connection to the petitioner as the feasibility clearance for release of connection to the petitioner was issued by the office of Chief Engineer / Commercial, Patiala vide Memo no:  24542 / Indus - 286 / Khanna dated 14.10.2011 subject to the compliance of following conditions as there were constraints to release the connection, which are as under:- 
1.
 After commissioning of 220 KV Grid S/S Bassi Pathanan.  

2.
By  shifting existing 66 KV Bassi to Sirhind line ( on rail poles) to 66 KV DC line on DC Towers and augmentation of  existing conductor with 0.2 Sq. inch conductor and its  shifting on  220 KV Substation  Bassi  Pathana, which is still pending. 
He further claimed that the petitioner had accepted all the above conditions of feasibility clearance and has given undertakings in this regard during compliance of Demand Notice.  Thereafter, on petitioner’s request, revised feasibility was prepared due to change in loading conditions of existing Mother Sub-Station ( 220 KV, Mandi Gobindgarh G-4) and feeding Substation which was sanctioned by the Engineer-in-chief Commercial vide its memo No. 612 dated 10.11.2014 and then connection of the petitioner was release on 22.11.2014 vide SCO no: 104 / 65281 dated 13.11.2014.  As such, the petitioner was fully aware of the conditions to release the connection and there was no delay.



He also contested that the PSPCL has already refunded excess amount of Rs. 2,41,875/- of Security (Works) after preparing actual estimate no: 53190 / 15-16.  The actual service connection charges have been calculated vide Supply Code-2007, Regulation 19.7 and as per CC 68 / 2008 which was applicable at the time of issue of Demand notice to the petitioner.   The CC 68 / 2008 indicates the rates for Service Connection Charges (SCC)  as approved by the PSERC.   The standard cost data  as mentioned  by the petitioner and approved  by the PSERC was circulated by the PSPCL vide CC no: 31 / 2012, which was  applicable to the Demand Notice issued / extended after 30.09.2012.  The Demand Notice was issued to the petitioner on 28.03.2012.  So, the CC no: 31 / 2012 was not applicable to the petitioner.  Moreover, while approving cost data as circulated vide CC no: 31 / 2012, the PSERC has not revoked the variable charges being charged from consumers as per CC no: 68 / 2008.  So, no question arises for refund of variable charges claimed before issue of CC no: 31 / 2012.   Even if, standard cost data as circulated vide CC no: 31 / 2012 is considered for the petitioner, the Security (Works) becomes more than the already deposited  charges.  The detailed calculation is as under:-
CASE A;

SCC AS PER CC NO: 68 / 2008.

Amount deposited by M/S S.S.Steel (SCC)
= 
Rs  34,85,795/-

Revised Estimate (As per Actual) amount
=
Rs. 22,58,190/-
Fixed Service connection charges 2500x900 
=
 Rs.22,50,000/-

Total Line Length (As per Actual)


=
3356 Meter

Variable charges (As per Actual) + 3356-250)x320
=   09,93,920/-

Total amount to be charged = 22,50,000+9,93,920
=   32,43,920/-
Amount to be refunded=34,85,795-32,43,920/- 

=   02,41,875/-

CASE B;

SCC AS PER CC 31 / 2012.

Amount deposited by M/S S.S. Steel (SCC)
    =
Rs. 34,85,795/-

Fixed service connection charges 2500x2200      = 
Rs. 55,00,000

Amount to be Refunded= 34,85,795/--55,00,000 =  (-) Rs. 20,14,205/-

So, if cost data as per CC No. 31 / 2012 is considered, then instead of refund, the petitioner is liable to pay the amount of Rs. 20,14,205/-.  Therefore, the calculations have been made as per Rules and Regulations of the PSPCL and CC No. 68 / 2008 which was applicable when Demand Notice was issued to the petitioner.  CC No. 68 / 2008 clearly defines variable charges for loads above 500 KVA.  So nothing wrong has been done and the refund of Rs. 2,41,875/- is rightly calculated and allowed to the Petitioner.    No more refund regarding Security (works) is payable.  The refund has been given to petitioner vide Sundry No. 01 / 08 / R / 102 dated 10.08.2015 in the bill of 08 / 2015.


He pleaded that the present petition is not maintainable in its present form as the petition has not been verified as to what contents of the petition are true to the knowledge of the petitioner and what contents are true to his belief.  The petitioner has no cause of action or locus standi  to file the present suit. Hence, the petition of the petitioner is false, frivolous and vexatious to the knowledge of the plaintiff.  The petitioner has not come to the court with clean hands and has suggested the false and wrong facts, as such the petition is liable to be dismissed with cost.
6.

Brief facts of the case remain that the Petitioner applied for new connection for load of 2500 KW and Demand   as 2500 KVA under LS category and deposited earnest money of Rs. 3,75,000/- on 24.08.2009.  The feasibility of the connection was cleared by Chief Engineer / Commercial on 14.10.2011 and the Petitioner submitted A&A Form on 09.12.2011.  The Respondents issued Demand Notice on 28.03.2012 and in compliance of Demand Notice, the Petitioner deposited Rs. 34,85,795/- on 25.09.2012 as cost of estimate for erection of 11 KV line.  The connection was released on 22.11.2014 after revised feasibility cleared on 10.11.2014.  Thereafter, the estimate was prepared on actual basis for Rs. 22,58,190/-, whereas, Service Connection Charges (SCC) were calculated to the tune of Rs. 32,43,920/- which includes Fixed Charges of Rs. 22,50,000/- @ Rs. 900/- per KVA plus variable charges of Rs. 9,93,920/- @ Rs. 320/- per meter.  Accordingly, a sum of Rs. 2,41,875/-as difference of estimated cost (deposited by the Petitioner) and SCC (Calculated as recoverable) were refunded to the Petitioner in August 2015.  The Petitioner was not satisfied with the refund and filed a petition with Punjab State Electricity Regulatory Commission (PSERC) vide Petition no: 67 / 2015 but PSERC in its order dated 20.01.2016 directed the Petitioner to approach appropriate authority under Consumer Complaint Handling Procedure (CCHP) or Forum.  Similar directions were reiterated by the Commission while deciding his review petition no: 01 / 2016 filed by the Petitioner against Commission’s order dated 20.01.2016.   Accordingly, the Petitioner filed an appeal with CGRF who dismissed the Petitioner’s claim of refund of Rs. 10.00 lakh approximately on the argument that SCC (Fixed + variable) or actual expenditure, whichever is higher, is recoverable as per Regulations.
The Petitioner vehemently argued that he had made an application for new LS connection on 24.08.2009 for 2500 KW / 2500 KVA and thereafter in compliance to Demand Notice, a sum of Rs. 34,85,795/-  were deposited as cost of erection of line on 25.09.2012.  After the release of connection, an estimate, on actual basis, was prepared for Rs. 22, 58,190/- but simultaneously calculated the chargeable amount as Rs. 32,43,920/-  based on Service Connection Charges (SCC) comprising of Fixed Charges of Rs. 22,50,000/- and variable charges  of Rs. 9,93,920/-.  The balance of estimated cost and SCC, amounting to Rs. 2,41,875/- was refunded to the Petitioner in 08 / 2015 whereas the refund of Rs. 12,27,605/- was required to be made, as the Respondents cannot charge the amount beyond the actual cost of the work as provided in Section 46 of Electricity Act 2003 and Regulation 9.1.1 (i) (b) of Supply Code – 2007, which clearly provides that actual cost of work is required to be charged from the consumer if the Load / Demand is more than 500 KVA.  It was also argued that the SCC has been proposed to be charged as per Standard Cost Data approved by the PSERC whereas these charges are   meant for estimation purposes and not for actual charging of the Service Connection Charges.  As no variable charges are recoverable for new connection having Demand above 500 KVA, thus a sum of Rs. 9,85,730/- more alongwith interest thereon, are required to be refunded to the Petitioner.  He prayed to allow the appeal.
The Respondents argued that the PSERC has approved the rates of Service Connection Charges in line with Section 46 of Electricity Act-2003 and approved the Standard Cost Data in compliance with Regulation 9 of Supply Code-2007 and accordingly, the Respondents issued CC no: 68 / 2008, which clearly provides that Fixed and Variable Charges, as SCC, are leviable and recoverable from the LS consumers having Demand above 500 KVA.   Further, Regulation 9.1.1 (i) (b) of Supply Code – 2007 provides a clear provision that per KW / KVA charges or actual expenditure incurred for giving the supply, whichever is higher, is leviable.  Since, in the present case, the Service Connection Charges, on the basis of rates approved and notified vide CC no: 68 / 2008, are more than actual expenditure incurred thus SCC are leviable and recoverable as per provisions contained in Reg. 9.1.1 (i) (b) of Supply Code – 2007.  Concluding arguments, it was claimed that the amount of Rs. 32,43,920/- charged from the Petitioner as SCC ( Fixed + Variable) are in accordance with the Regulation and prayed to dismiss the appeal.
I have gone through the written submissions made in the petition, written reply of the respondents and  oral arguments made by the representatives of both parties  as well as other evidences and materials brought on record.  The Petitioner, in his Petition, mainly has raised the following two issues:-
a) Section 46 of Electricity Act 2003 provides that the Licensee can charge expenses reasonably incurred in providing erection of electric line or electrical plant used for the purpose of giving that supply.

b) Standard Cost Data approved by the Commission vide Memo. No. 3981 / PSERC dated -05.12.2008, was mainly for estimating (preparing estimates) purposes and not for charging of Service Connection Charges.

Before making any commentary on the above both issues, I would like to re-produce Section 46 of Electricity Act 2003 here for reference:-

“Power to recovery expenditure  - The State Commission may, by regulations, authorize a distribution licensee to charge from a person requiring a supply of electricity in pursuance of Section 43 any expenses reasonably incurred in providing any electric line or electrical plant used for the purpose of giving that supply.”

The above section is very clear in terms and no ambiguity is seen there.  This Section empowers the State Commission to make Regulations to recover some reasonable charges for the expenditure incurred by the Licensee for giving power supply to the consumers.  By virtue of powers conferred upon the Commission vide Section 46 of the EA-2003, the PSERC made Regulations and notified rates (Standard Cost Data) vide its letter No. 3981 / PSERC / DTJ – 50 dated 05.12.2008 which were further circulated by Respondents vide CC No. 68 / 2008 dated 17.12.2008, applicable to all the Demand Notices issued with effect from 22.12.2008.  As the Standard Cost Data has been notified under the provisions of Section 46 of the EA-2003, as such both issues raised by the Petitioner are co-related and accordingly are being discussed simultaneously. 
The Commission’s while forwarding the Standard Cost Data to the Licensee vide its letter dated 05.12.2008, has categorically mentioned that the charges recoverable from the applicants as per Regulation 9 of Supply Code 2007, have been approved by the Commission as per Annexure-A and these charges are applicable to the Demand Notices issued w.e.f. 22.12.2008 whereas, the Supply Code 2007 was notified by the Commission’s Notification no: PSERC / Secy / Regu. 31 dated 29.06.2007 effective w.e.f. 01.01.2008 meaning thereby that the Standard Cost Data has been approved by PSERC after about one year from the date of notifying of the Supply Code.  As such, it cannot be presumed that the Standard Cost Data was notified mere for estimating and not for charging purposes.  Accordingly, I find merit in arguments put forth by the Respondents that for LS connections, having Demand above 500 KVA, Fixed and Variable Charges as mentioned in Column – 5 of Standard Cost Data, are recoverable especially in view of the contents recorded in CE / Commercial’s letter No. 1032 dated 13.7.2012 wherein it has been clarified that the “Secretary PSERC” has informed that there is no need of changing the Regulation as the issues have already been covered in Supply Code Regulation.  Therefore, I find that the variable charges are applicable in accordance with the Regulations and thus are recoverable from the Petitioner. 
Further, in the present case, the estimated cost of the work, as per sanctioned estimate is Rs. 22,58,190/- whereas the SCC (Fixed + variable) have been worked out at Rs. 32,43,920/- under the provisions of Regulation 9.1.1 (i) (b) of Supply Code – 2007, on the basis of rates approved by PSERC vide Memo. No. 3981 / PSERC / DTJ-50 dated 05.12.2008 and further circulated by Respondents vide CC no: 68 / 2008 dated 17.12.2008.  Since the Service Connection Charges (SCC) calculated as per Regulation 9.1.1 (i) (b) of Supply Code – 2007, are higher than the actual cost of the estimate incurred for erection of 11KV line, as such, the SCC, being higher, are found recoverable.
As a sequel of above discussions, it is held that the adjustment of Rs. 32,43,920/- made by the Respondents from the total deposits of the Petitioner, is justified and recoverable.  Accordingly, the decision dated 18.04.2016 of the Forum as announced in case no: CG-13 of 2016 is upheld and the Respondents are directed that the amount excess / short, after adjustment, if any, may be recovered / refunded from / to the petitioner with interest under the provisions of ESIM - 114.
7.

The Petition is dismissed.








            (MOHINDER SINGH)

              Place:  Mohali.



           Ombudsman


              Dated: 06.09.2016.


           Electricity Punjab, 

         






           Mohali. 


